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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 
EASTERN DIVISION 

DAVID LANE JOHNSON ) 

) 

Plaintiff/Movant, ) 

) CaseNo. 5:17-cv-00047 

vs. ) Judge Sara Lioi 

) 

NATIONAL FOOTBALL LEAGUE ) 

PLAYERS ASSOCIATION, ET AL., ) 

) 

Defendants/Respondents. ) 


DEFENDANT NFLPA’S SUPPLEMENTAL REPLY IN FURTHER 
SUPPORT OF ITS MOTION TO TRANSFER VENUE 
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PRELIMINARY STATEMENT 

Plaintiffs Supplemental Opposition to the NFLPA’s Motion to Transfer Venue (Doe. 
No. 53) (“Supplemental Opposition”) again attempts to divert the Court’s attention from what 
Johnson’s vaeatur case is actually about: a New York arbitrator’s review, through a New York 
arbitration, of discipline imposed in New York by a New York association (the NFL), pursuant 
to a CBA governed by New York law. Johnson’s increasingly fanciful arguments about 
attenuated connections with Ohio reconfirm that this case has nothing to do with Ohio other than 
the location of Johnson’s counsel.^ Johnson does not dispute that the location of his counsel is 
legally irrelevant to the transfer analysis, claims (without supplying a declaration) that he did not 
file in this District because of the location of his counsel, but then continues to rely almost 
exclusively upon Defendants’ and Arbitrator Carter’s communications with Johnson’s counsel — 
not Johnson—as a purported basis for Ohio ties. Supp. Opp’n, Doc. No. 53 at 2778-79. 

Apart from his lawyers, all that remains of Johnson’s Ohio allegations has nothing to do 
with this lawsuit. In opposing the NFLPA’s motion to dismiss, Johnson correctly stated that 
“courts may not evaluate the merits of the underlying grievance/arbitration,” but in his 
Supplemental Opposition filed the same day, Johnson writes that “the core issue in this case” is 
“[t]he genesis of Johnson’s ten game suspension.” Id. at 2782. Johnson had it right the first time. 
As his Refiled Motion to Vacate makes clear, this “hybrid” Section 301/duty of fair 
representation case is about the alleged evident partiality of a New York arbitrator; the 
fundamental fairness of New York arbitration proceedings; the application of the New York law 
governed CBA; and the alleged corruption of the New York and D.C. Defendants and Arbitrator. 
Refiled Mot. to Vacate Arb. Award, Doc. No. 52-1. By contrast, this case has nothing to do with 

* See Mot. to Transfer Venue (Doc. No. 16-1); Reply in Further Support of Mot. to Transfer Venue (Doc. No. 37); 
Supp. Memo, in Support of Mot. to Transfer Venue (Doc. No. 47) (collectively, “Motions”). 

^ Opp’n to Mot. to Dismiss, Doc. No. 54 at 2919 n. 20. 
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the fact that Johnson attended an NFL Rookie Symposium in Ohio almost four years ago, which 
provides no basis for opposing transfer to the far more connected and convenient forum in New 
York. 

As Johnson wrote, “a showing of inconvenience is exactly what a motion to transfer 
under 28 U.S.C. § 1404(a) requires.” Supp. Opp’n, Doc. No. 53 at 2777. The NFLPA 
demonstrated through its Motions that this District would be decidedly more inconvenient for 
every party and non-party—including Johnson, who admits he lives and works in Philadelphia 
most of the year—than New York or D.C. The only inconvenience resulting from a transfer 
would be to Johnson’s lawyers. Johnson offers no cogent rebuttal to the NFLPA’s showing on 
this score. 

Finally, with respect to the public interest factor, Johnson’s argument that New York law 
does not govern the CBA is yet more ipse dixit and contrary to both the CBA’s express choice of 
law provision and decades of judicial precedent. 

ARGUMENT 

I. THE PRIVATE INTERESTS OF THE PARTIES COMPEL TRANSFER 

A, New York, Not Ohio, is the Site of the Material Events Underlying this 

Action 

Johnson claims that “[t]he genesis of Johnson’s ten game suspension (which is the core 
issue in this case and in the arbitration) occurred in Ohio where Lombardo placed Johnson into 
the reasonable cause program in 2014.” Id. at 2782. But this assertion is fundamentally wrong. 
The “hybrid” Section 301/duty of fair representation vacatur proceeding that Johnson filed is a 
challenge to the alleged evident partiality of the New York arbitrator, his application of a CBA 
governed by New York law, the fundamental fairness of the New York arbitration proceedings. 
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and the arbitral conduct of the New York and D.C. Defendants. Indeed, one need only look at 
the grounds for vacatur in Johnson’s Refiled Motion to Vacate to conclude that “the core issue” 
has nothing to do with Dr. Lombardo’s placing Johnson on reasonable cause testing three years 
ago. As Johnson correctly states about actions such as this one, “courts may not evaluate the 
merits of the underlying grievance/arbitration.” Opp’n to Mot. to Dismiss, Doc. No. 54 at 2919 
n.20 (emphasis added). Rather, it is the arbitration proceedings that matter, and when the 
arbitration proceedings properly become the focus of the transfer analysis, even Johnson does not 
deny this is a New York action at its core. 

The Supplemental Opposition addresses four categories of purported contacts with Ohio: 
(1) purported NFLPA “admissions” that certain communications were sent by or to Johnson’s 
counsel in Ohio; (2) non-arbitration events that took place long before Johnson’s 2016 appeal 
and have no material connection to the issues in the arbitration; (3) Johnson’s amended duty of 
fair representation claim based on a Memorandum the NFLPA filed in this action; and (4) the 
NFLPA’s representation of members other than Johnson in this District. As the NFLPA 
demonstrated through its prior briefing, these are all red herrings meant to distract from the fact 
that this case has nothing to do with Ohio. 

First, Johnson purports to list “many Ohio events” that “the NFLPA admitted but now 
ignores.” Supp. Opp’n, Doc. No. 53 at 2778-79. However, out of the 18 bullet-pointed events, 16 


^ Johnson does not dispute that Arbitrator Carter is a New York lawyer, based in New York, or that the arbitration 
hearing occurred in New York. Instead, he focuses on a telephonic discovery hearing in which Johnson’s counsel 
and court reporter were in Ohio. But the NFLPA was in Washington, D.C., the NFL was in New York, and the 
Defendants believe Arbitrator Carter was also in New York. McPhee Decl. Tf 4, Doc. No. 37-1 at 1702; Manara 
Deck T1 3, Doc. No. 38-1 at 1718. Johnson nonetheless claims that, during the September 22, 2016 telephonic 
discovery hearing. Carter “could have been anywhere.” Supp. Opp’n, Doc. No. 53 at 2785. Yet all of the evidence 
points to New York, and Johnson’s rhetorical musings that “[Carter] could have been in Ohio” (id.) are entitled to no 
weight as it is undisputed that Carter was on the phone and not with the stenographer and Johnson’s counsel in their 
Ohio office. In any event, the situs of this telephonic conference has become an irrelevant side show—^the 
undisputed fact is that the arbitration appeal and arbitrator and two of the three Defendants are all in New York, 
while not a single one of the parties, including Johnson, resides in Ohio. 
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are communications to and/or from Johnson’s lawyers. Id. The NFLPA twice before established 
that the activities and location of counsel are legally irrelevant to the transfer analysis. See Mot., 
Doc. No. 16-1 at 718; Reply, Doc. No. 37 at 1691."^ Had Johnson selected Alaskan counsel, 
Alaska would not be transformed into a convenient forum because Johnson’s lawyers were 
sending and receiving communications there. Although no more need be said about these 
ostensibly “Ohio events,” it is also the fact that (1) the NFLPA did not admit Ohio was the 
“location” of the communications because it simply does not know the “location” of Johnson’s 
counsel whenever they sent or received emails (they “could have been anywhere” (Supp. Opp’n, 
Doc. No. 53 at 2785)), and (2) Johnson ignores the other end of the communications—the NFL, 
NFLMC, NFLPA, and Arbitrator Carter all would have been in New York or Washington, D.C. 
when communicating with Johnson’s lawyers. 

Although Johnson claims that the location of his counsel is “not the main reason Johnson 
filed this action here” {id.), Johnson supplies no declaration to that effect, offers no cogent 
alternative explanation, and—tellingly and contradictorily—relies almost exclusively upon the 
activities of his lawyers to establish an Ohio connection. His reliance upon these 16 bullet- 
pointed communications fails to raise a colorable issue under the transfer analysis. 

Second, with respect to the remaining two events in Johnson’s list, they have nothing to 
do with the challenged arbitral proceedings or arbitrator. Johnson calls both his attendance at the 
2013 Rookie Symposium and placement in the reasonable cause testing program following his 
earlier PES Policy violation the “foundation” of this case. Id. at 2778, 2781. 

^ Although Johnson has never disputed this legal proposition, he cites Neal v. Janssen, 270 F.3d 328, 332 (6th Cir. 
2001) to argue that “acts of making phone calls and sending facsimiles into the forum, standing alone, may be 
sufficient to confer jurisdiction on the foreign defendant where the phone calls and faxes form the bases for the 
action.” Supp. Opp’n, Doc. No. 53 at 2786. Neal, however, has nothing to do with communications by counsel — 
which is what Johnson rests on here. Moreover, Neal deals with the issue of a party submitting itself to personal 
jurisdiction, not a transfer motion in which no party is located in the state where the action was filed and two other 
forums are more convenient. 
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This is nonsense. The 2013 Rookie Symposium’s irrelevance to Johnson’s efforts to set 
aside the Award is underscored by the fact that Johnson never once mentions it in his motion to 
vacate. See Refded Mot. to Vacate, Doc. No. 52-1; see also Mot., Doc. No. 16-1 at 726; Reply, 
Doc. No. 37 at 1692; Supp. Mot., Doc. No. 47 at 2049. Among other things, the 2013 Rookie 
Symposium did not discuss the 2015 PES Policy pursuant to which Johnson was disciplined 
(Johnson’s declaration states only that he received a copy of the 2010 PES Policy at the 
Symposium). See Johnson Deck, Ex. C, Doc. No. 29-2 at 1156. Indeed, the 2015 PES Policy was 
not even in existence at that time. 

Johnson’s police brutality analogy further illustrates the flaws in his argument. Supp. 
Opp’n, Doc. No. 53 at 2782. If a New York police officer used excessive force on the streets of 
Manhattan against a Philadelphia resident while New York witnesses looked on, Ohio would not 
be a convenient and proper venue merely because the officer attended a training seminar in 
Ohio—^under an outdated police code of conduct—four years earlier. 

As for Johnson’s reliance on Dr. Lombardo’s putting him into reasonable cause testing in 
2014 under the 2014 PES Policy (z.e., the predecessor to the 2015 PES Policy pursuant to which 
Johnson was disciplined), allegedly while in Ohio, this assertion has nothing to do with any of 
Johnson’s arguments about the purported defects in the arbitration process, which are the stated 
basis for his motion to vacate.^ Indeed, Arbitrator Carter expressly considered and rejected 
Johnson’s “merits” arguments about his placement into reasonable cause testing by Dr. 
Lombardo in 2014. See Arb. Award 6.1-6.20, Doc. No. 39-2 at 1838-41. And it will not be for 
this Court to revisit those arguments. Opp’n to Mot. to Dismiss, Doc. No. 54 at 2919 n.20. 

Third, Johnson argues that venue is proper because his “Tenth Cause of Action—Breach 

^ Johnson has apparently abandoned his prior reliance on Dr. Lombardo allegedly directing Johnson’s 2016 failed 
test from Ohio. FAC 16(m), Doc. No. 39 at 1730; Opp’n, Doc. No. 29 at 1067. That is because Dr. Lombardo 
moved to South Carolina in September 2015. Lombardo Decl. 2-3, Doc. No. 38-2 at 1722. 
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of Duty of Fair Representation by the NFLPA . . . relates direetly to the NFLPA’s conduct in this 
District.” Supp. Opp’n, Doc. No. 53 at 2780. But when one looks at the underlying complaint 
allegations against the NFLPA (FAC 317-323, Doc. No. 39 at 1774-75), not one of them has 
anything to do with Ohio (indeed, the word “Ohio” is nowhere to be found). Rather, the Tenth 
Cause of Action rests upon purported NFLPA “admissions” in the now-stricken Memorandum in 
Opposition to Plaintiffs Motion to Vacate Arbitration Award (Doc. No. 33) that the NFLPA 
filed with this Court. Johnson’s mystifying position is that because the NFLPA made statements 
in a brief filed in this District (where he filed the case), the NFLPA has somehow engaged in 
conduct in this District relevant to this Motion. That non sequitur is no different than if Johnson 
had argued that this District is a convenient venue because the NFLPA filed a motion here 
opposing venue. Johnson’s circular argument simply demonstrates that he has no substantive 
basis to oppose transfer. 

Fourth, Johnson claims that the NFLPA failed to address allegations in the FAC that the 
NFLPA regularly enforces the PES Policy and represents its members’ interests in this District. 
See Supp. Opp’n, Doc. No. 53 at 2780-81. But these allegations get Johnson nowhere. The 
NFLPA has members injudicial districts throughout the country—including Johnson, who works 
in the Eastern District of Pennsylvania—and the PES Policy applies to all of them equally. What 
matters here is whether the only NFEPA member at issue—Johnson—resided or suffered injury 
in Ohio. The answer is “no.” 

B, New York Indisputably Is More Convenient for the Parties and Witnesses 

Plaintiff. Johnson offers no substantive response to the NELPA’s showing that New 
York or Washington, D.C. would be more convenient for him than Akron, merely stating in 
conclusory terms that Ohio is “more convenient and less expensive” than these other districts. Id. 
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at 2782. But that is only because his counsel is located in Ohio and, again, that fact does not 
change the transfer analysis.^ As explained in the NFLPA’s prior briefing, whether Johnson is 
coming from Philadelphia, where he lives and works for most of the year and which is centrally 
located between New York and Washington, D.C., or Oklahoma, where he also has a home, it is 
indisputably easier for Johnson to get to New York or D.C. than to Akron, Ohio. See Mot., Doc. 
No. 16-1 at 719, 724-25. Johnson’s accusation that the NFLPA “desire[s] to improperly 
inconvenience Johnson” is pure ipse dixit (Supp. Opp’n, Doc. No. 53 at 2784)—a transfer to 
New York or D.C. would be more convenient for Johnson, who has offered no evidence to the 
contrary. Johnson’s arguments about “his” convenience are really about his counsel’s 
convenience.^ 

Finally, Johnson’s attempt to assign his choice of forum the same weight as the other 
transfer analysis factors is incorrect as a matter of law. See id. at 2782. On the contrary, the cases 
cited by Johnson hold that “where the plaintiff does not reside in the chosen forum[,] courts 
assign less weight to the plaintiffs choice.” Means v. United States Conf. of Catholic Bishops, 
836 F.3d 643, 651 (6th Cir. 2016). Similarly, where there are “minimum ties to Ohio, less weight 
should be afforded to plaintiffs’ choice of forum.” 0-Line, 2016 WL 2997587, at *2. 

Defendants. Johnson does not argue that Akron is a more convenient location than New 
York for the New York-based NFL defendants, or that Washington would not be more 
convenient for the Washington-based NFLPA. Johnson does, however, argue that Akron is more 


^ A case cited by Johnson granted a transfer request notwithstanding plaintiffs’ protestations about the costs for their 
lawyers to travel and the expense of hiring local counsel in the transferee court. O-Line Acad., LLC v. NBC Univ., 
Inc., No. 1:16 CV 90, 2016 WL 2997587, at *2 (N.D. Ohio May 25, 2016) (transferring case from Northern District 
of Ohio to “a more convenient forum” even if “litigating in California will require [plaintiffs] to obtain local counsel 
and plaintiffs will incur travel costs for their current counsel to travel to California” because “the convenience of 
plaintiffs’ counsel in and of itself does not have a strong bearing on the venue analysis”). 

’ Nonetheless, Johnson’s counsel chose New York as the forum to pursue NLRB charges against the NFLPA— 
charges which were filed with much fanfare last November, see “OT Lane Johnson files complaint with NLRB over 
suspension,” available at. http://www.espn.com/espnprint?id+18117246 (Nov. 22, 2016), and have now been 
quietly withdrawn by Johnson at the conclusion of the NLRB’s exhaustive investigation. 
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convenient for the NFLPA than New York because of the NFLPA’s “regular presence in this 
District.” Supp. Opp’n, Doc. No. 53 at 2783. In support of this contention, Johnson relies on the 
NFLPA’s Answer to Johnson’s now-superseded Complaint admitting that the NFLPA “regularly 
does business within this District.” Id. (citing Answer ][ 2, Doc. No. 28 at 1023). “[RJegularly 
do[ing] business,” however, does not mean that NFLPA staff is frequently here. The NFLPA has 
no particular connection to this District other than the fact that some of its player members work 
for the Cleveland Browns and thus are employed here; that is true for dozens of judicial districts 
around the United States that are not appropriate venues for this case. By contrast, NFLPA staff 
frequently travel to New York (which is only a short plane or train ride away) for negotiations 
and arbitrations at the NFL’s headquarters, making New York far more convenient for the 
NFLPA than Ohio. 

Johnson makes much ado about the fact that, apparently, one airline offers one nonstop 

o 

flight per day between Akron-Canton and D.C. But it cannot be disputed that there are a lot 
more flights into New York and D.C. each day than into Akron or Cleveland. See Reply, Doc. 
No. 37 at 1694 n.6. 

Finally, other than to flatly deny it, the NFLPA will not respond to Johnson’s completely 
unsupported accusation that “the NFLPA’s request to transfer this case to the SDNY” is because 
it is “the preferred location of the NFL and NFLMC.” Supp. Opp’n, Doc. No. 53 at 2784. 

Witnesses. The Supplemental Opposition ignores all of the NFLPA’s arguments about 
why New York and D.C. would be more convenient for both party and non-party witnesses. See 


* Johnson complains that the NFLPA cited U.S. Department of Transportation (“DOT”) statistics from November 1, 
2015 to October 31, 2016. Supp. Opp’n, Doc. No. 53 at 2783. The DOT’s most recent statistics through January 31, 
2017 still show no nonstop flights from Akron-Canton to D.C., see U.S. Dep’t of Transportation, Bureau of 
Transportation Statistics: Summary Statistics Origin and Destination Airport, available at 
http://www.transtats.bts.gOv/ONTIME/OriginDestination.aspx. (Last visited April 10, 2017), and the NFLPA fded 
its Reply only a few days later on February 8, 2017. See Doc. No. 37. The NFLPA did not intend to provide 
inaccurate information to the Court. 
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Reply, Doc. No. 37 at 1694-96. Instead, Johnson recycles his argument that NFLPA witnesses 
may be willing to travel to this District—^but “willing” is not synonymous with convenience, and 
Johnson has nothing to say about non-party witnesses. Supp. Opp’n, Doc. No. 53 at 2786. 

II. JOHNSON, NOT THE NFLPA, MISAPPLIES AND IGNORES THE PUBLIC- 

INTEREST FACTORS 

Johnson’s public interest factors rejoinder—that “[t]he NFLPA continues to falsely state 
in a conclusory fashion that New York law governs the Policy”—is without substance. Supp. 
Opp’n, Doc. No. 53 at 2787. For starters, Johnson does not respond to most of the NFLPA’s 
previous arguments concerning the public interest factors weighing in favor of transfer. See Mot., 
Doc. No. 16-1 at 727-28. And with respect to the one response that Johnson does provide about 
the application of New York law, the CBA states in no uncertain terms that “this Agreement 
shall be construed and interpreted under, and shall be governed by, the laws applicable to 
contracts made and performed in the State of New York.” NFL CBA, Art. 70 § 1, Doc. No. 16-3 
at 745. Enforcing the agreement of the parties to the CBA, numerous courts have applied New 
York law to questions of CBA interpretation.^ And Johnson himself asserts that the PES Policy 
is part of the CBA—indeed, that is the very premise of his LMRDA claim. EAC 304-315, 
Doc. No. 39 at 1773-74. 

CONCLUSION 

Eor all of the foregoing reasons, as well as those set forth in the NELPA’s Motions, this 
matter should be transferred to the United States District Court for the Southern District of New 
York, or, in the alternative, the District Court for the District of Columbia. 

^ See, e.g., Nat’I Football League Mgmnt. Council v. Nat’I Football League Players Ass’n, 125 F. Supp. 3d 449, 470 
(S.D.N.Y. 2015), rev’d, 820 F.3d 527 (2d Cir. 2016); White v. Nat’l Football League, 533 F. Supp. 2d 929, 932 (D. 
Minn. 2008), aff’d, 585 F.3d 1129 (8th Cir. 2009) (stating “[t]he interpretation of the CBA is governed by New 
York law”); White v. Nat’l Football League, 972 F. Supp. 1230, 1235 (D. Minn. 1997) (stating that the CBA is 
“governed by New York law”). 
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Baker & Hostetler LEP 
Key Tower 
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Email; TWarren@bakerlaw.com 
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CERTIFICATE OF COMPLIANCE WITH LOCAL RULE 7.1ff) 

Pursuant to Local Rule 7.1(f), the undersigned eertifies that as of the date of filing, April 
10, 2017, this case has not yet been assigned to a track and further eertifies that the foregoing 
memorandum adheres to the page limitations set forth in Loeal Rule 7.1(f) and the Court’s Initial 
Standing Order. 


/s/ Thomas D. Warren 

Attorney for Defendant/Respondent 
National Football League Players Association 
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CERTIFICATE OF SERVICE 

I hereby eertify that on April 10, 2017, a copy of the foregoing was filed electronically. 
Notice of this filing will be sent by operation of the Court’s electronic filing system to all parties 
indicated on the electronic filing receipt. 

A/ Thomas D. Warren 

Attorney for Defendant/Respondent 
National Football League Players Association 


-13- 




